MEMORANDUM OF UNDERSTANDING


1.
Introduction

The following stipulations record the understanding of the parties concerning the implementation of an Alternative Dispute Resolution (ADR) Program applicable to bargaining unit employees represented by GESTA.  This Program will be implemented as a 6-month Pilot Program, commencing on December 7, 2005.  The 6-month pilot period may be extended by mutual agreement of the parties.  GESTA will after the pilot period and each six month period thereafter, evaluate GESTA’s position and choose one of the following options:  a) Continuing participation in the program; b) Continuance with negotiated modifications; c) Discontinuance of this MOU. The program review shall continue each six months for a period of three (3) years.  Thereafter, if either party proposes changes to the ADR Program it may do so in accordance with the provisions of Article 44, Section 44.04 of the CBA.
2.
Internet Availability


Management will add a link to the Office of Human Resource’s web page to include this Memorandum of Understanding as an attachment to Article 16, (Grievance Procedure), Section 16.15, of the CBA, while this MOU is in effect.
3.
Announcement


Management will prepare an Announcement informing GESTA bargaining unit employees that they may participate in the revised pilot ADR Program.  This Announcement will include the URL to GESTA’s Collective Bargaining Agreement.  Before issuing the Announcement to all GESTA employees, Management will provide six (6) workdays advance copy of the Announcement to GESTA for review and approval of any text that pertains to GESTA bargaining unit employees.  This advance copy will be provided to GESTA in an electronic format, if possible.  The advance notice will begin once a GESTA Officer signs an acknowledgment receipt.  If, after GESTA’s initial review, Management makes changes to the Announcement that impact GESTA bargaining unit employees, GESTA will be given an additional six (6) workdays to review and approve those changes.  This same advance notice period will also be applied to any ADR documents being issued to GESTA bargaining unit employees (e.g., standardized package, Agreement to Mediate, etc.)

4.
ADR Program is Voluntary


In the implementation of the Pilot ADR Program, the parties understand and agree that this Program is to be supplemental to the Negotiated Grievance Procedure (NGP), in accordance with Article 16, Section 16.15.  Participation in the ADR Program is voluntary for the employees; this means that employees may not be forced, coerced, intimidated, retaliated or discriminated against in any way for participating, or not participating, in the ADR Program.  

5.
Employee Issues/Problems and ADR
In the event that a workplace issue/problem is between two employees who are  Bargaining Unit (BU) employees, a BU employee and any other employee, then ADR shall not be used unless both parties choose to use the ADR program.  Additionally, employees may request ADR for any other issue/problem when agreed to by both parties. 
6.
ADR in lieu of Step 1 Grievance in the Negotiated Grievance Procedure (NGP)


In order to preserve the initial filing time-frame provided for in Article 16, Section 16.04 of the CBA, it is understood and agreed that instead of filing a Step 1 grievance, an employee may request the use of ADR within fifteen (15) workdays of the date of the incident or action; or within fifteen (15) workdays after the employee first became aware of the matter.  However, any leave of the employee shall be excluded from either fifteen (15) workday periods.  If a satisfactory settlement of the complaint has not been reached under the ADR Program, the ADR Program Manager will issue a written Notice of Disposition.  Within ten (10) workdays after the employee’s receipt of the ADR Program Manager’s written Notice of Disposition, the employee may file a Step 2 grievance under the NGP.
7.
ADR at Steps 2 and 3 of the NGP

a.
If the employee chooses to file a grievance under the provisions of the NGP, he/she still has the option of electing to use ADR at any Step in the grievance process.  At such election by the employee, the grievance process will be placed on hold and the clock stopped in the grievance process while the employee participates in ADR.  If a satisfactory settlement of the complaint has not been reached under the ADR Program, the ADR Program Manager will issue a written Notice of Disposition. The Deciding Official will issue a grievance decision within the timeframes specified in Section 16.05.

b.
GESTA may request ADR either before filing a union grievance or before invoking arbitration in accordance with Article 16, Section 16.09, or when agreed to by both parties.  As in 7.a. above, the grievance process will be placed on hold and the clock stopped on the grievance process while the union participates in ADR.

8.
ADR available prior to filing for Arbitration

Article 17, (Arbitration), Section 17.02 specifies that a request for arbitration must be submitted in writing by GESTA within twenty (20) workdays after receipt of the Step 3 grievance decision.  ADR services can be requested by, and provided to GESTA or a GESTA BU employee, upon mutual agreement of the parties, during this twenty (20) workday period, but not thereafter.  If such a request is timely made, the twenty (20) workday time period for invoking arbitration will be placed on hold and the clock stopped at the point at which ADR is requested and during the time GESTA or the employee participates in ADR.  Should ADR be unsuccessful, GESTA may request arbitration within the remaining portion of the twenty (20) workday time period.  The remaining portion of the twenty (20) workday period shall commence from the date of receipt of the ADR Program Manager’s written Notice of Disposition of the ADR Process.  

9.
GESTA Representation during ADR

a.
A GESTA Officer may be present as a representative during any ADR session(s) involving a bargaining unit employee at the request of the employee.  Participation in the ADR process is voluntary and employees may not be forced, coerced, intimidated, retaliated or discriminated against in any way in electing, or not electing, union representation or any other form of representation.  Management will notify bargaining unit employees of their rights to union representation in the ADR standardized package.


b.
If an employee has not requested the assistance of GESTA, GESTA shall be given the opportunity to be present at that ADR session in the capacity of observer only.  Management agrees to provide GESTA with a least 2 workdays notice to allow GESTA to arrange for an observer to attend.  GESTA agrees to provide the Labor Relations Officer with the name of the observer within those 2 workdays.  As is the case with all participants present, the GESTA Representative/Observer will be required to sign the Agreement to Mediate, which includes a provision governing the confidentiality of the mediation process consistent with the Administrative Dispute Resolution Act of 1996. It is understood that the act of signing the Agreement to Mediate does not constitute a waiver by GESTA of any statutory or regulatory rights, or any other rights described in the Collective Bargaining Agreement.  GESTA agrees that its observer has no role or input in developing a settlement of the complaint or issue during mediation session(s).


c.
A BU employee who has not requested to be represented by GESTA will be informed of the possibility of a GESTA Officer attending his/her ADR session as an observer.  If the employee raises a concern regarding GESTA’s attendance, the Labor Relations Officer will notify GESTA.  GESTA agrees to take the employee’s concern under advisement and will notify the Labor Relations Officer within 2 workdays of this notice whether it intends to attend the ADR session.
10.
Mediator Selection

a.
The employee will initially select which group (source) of mediators to be used in mediation, i.e., either the Shared Neutrals Program (SNP) or the Contracted Service Provider (CSP). Accordingly, the ADR Program Manager (PM) will provide the employee with the names and biographical information of at least three (3) lead mediators and two (2) co-mediators from the SNP; or five (5) mediators from at least three (3) CSP’s as per the employee’s source of mediator selection. The ADR PM will indicate her/his first choice for the employee’s consideration.


b.
The employee will be given up to six (6) workdays from the date he/she receives the mediators’ names and biographical information to either: select the mediator from the list of mediators from the CSP, or select the mediator and co-mediator from the list of mediators and co-mediators from the SNP. The employee may delegate selection of the mediator(s) to her/his GESTA representative.


c.
If the mediator selected is not reasonably available, then the employee may select another mediator(s) from the list provided, or the employee may request and will be provided with a new list of mediators as per the procedure above, and a new mediator selection will be made within four (4) workdays.  In the interest of expediting the process, the employee is encouraged to pick both a 1st and 2nd choice for mediator during the initial six (6) workday review.  The employee will not be required to reveal his/her 2nd choice unless the 1st choice mediator is not reasonably available.

d.
The selection of a mediator for the Informal EO Complaint Process will be made by the ADR Program Manager from the source elected by the complainant (i.e., SNP or CSP).

11.
ADR time allowances

BU employees and their GESTA representatives shall be given a reasonable amount of work time to prepare for and participate in ADR session(s). The time provided should include time to review official records and documents, which may be material to the issues in the grievance, or evidence relied upon for an adverse or disciplinary action. Access to such records and documents may vary widely from case to case depending on the nature of the grievance and the complexity of the issues.  Necessary records and documents that are relevant shall be made available to the employee and his/her GESTA representative upon request to the Labor Relations Office.

12.
Metrics

a.
The ADR Program Manager will collect and provide the following information in the aggregate:  

· Satisfaction with the process

· If the parties would recommend the process to others

· If they would use the process again

· If the Mediator remained neutral

· If the Mediator adequately explained the process and wrote down the points of agreement accurately

· If the Mediator demonstrated competence in the facilitation of the mediation process

· If the Mediator created an environment for open communication, and 

· If the Mediator was respectful and listened well


b.
Metrics data will include the number of GESTA bargaining unit and non-bargaining unit cases and for GESTA BU employees only, type of cases (whether interpersonal, EO, or grievances) and the number of cases resolved through mediation.

13.
The metrics information will be provided to GESTA in a timely manner in order to properly assess the ADR program.  The ADR timeframes in this MOU are in 
workdays.
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